"Flannery-Keith, Erin" </O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE;GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=5BD351C4E79145438B3FA7A4CEF79665-FLANNERY ERIN>

To: Hamilton

From:

Karen:Kaiser

Russell
CcC: "Downing, Donna" <Downing.Donna@epa.gov>
"Christensen, Damaris" <Christensen.Damaris@epa.gov>
"Hudiburgh, Gary" <Hudiburgh.Gary@epa.gov>
Date: 12/3/2014 7:10:15 AM
Subject: RE: Question on waste treatment exclusion and jurisdictionof adjacent wetlands.
Attachments: AM-06-B-01_rv1[1].pdf
Climax Mine Presentation to EPA 10-06-14.pdf

Location Map_201300045.pdf
AJD Narrative-201300045.pdf

Approved JD Form_201300045.pdf
McNulty Gulch Facilities Narrative.pdf

Here are several maps and other documents that Toney and Erin Perkins have shared with us.
-Erin

Erin Flannery Keith

U.S. Environmental Protection Agency
Office of Wastewater Management
Water Permits Division

1200 Pennsylvania Ave. NW MC 4203M
Washington, DC 20460
flannery-keith.erin@epa.gov

202-566-0689

From: Hamilton, Karen
Sent: Wednesday, December 03, 2014 8:00 AM



To: Kaiser, Russell
Cc: Flannery-Keith, Erin; Downing, Donna; Christensen, Damaris; Hudiburgh, Gary
Subject: Re: Question on waste treatment exclusion and jurisdiction of adjacent wetlands.

I asked Toney to forward the maps. She may have sent them to Erin but I don't remember. Whoever can get them to Russ, please do. I would appreciate it if someone
would please set up a meeting - preferably not t- weds noon which is OW review time.

Karen Hamilton

EPA Region 8

1595 Wynkoop St

Denver, CO 80202

303 312 6236

Tiny keyboard! Please forgive terse replies and misspellings.

On Dec 3, 2014, at 6:50 AM, Kaiser, Russell <[Kaiser.Russell@epa.cov> wrote:

<image001.gif>
Thanks Erin — | would certainly be up for a call but would like to see some diagrams first, as noted below...

Russell L. Kaiser

Chief, Wetlands & Aquatic Resources Regulatory Branch
1301 Constitution Ave., N.W.

Room 7217M West Bldg.

Washington, DC 20004

P: 202.566.0963

From: Flannery-Keith, Erin

Sent: Tuesday, December 02, 2014 11:15 AM

To: Kaiser, Russell; Hamilton, Karen; Downing, Donna; Christensen, Damaris

Cc: Goodin, John; Hudiburgh, Gary

Subject: RE: Question on waste treatment exclusion and jurisdiction of adjacent wetlands. ex. b5 - deliberative

Gary and I talked to Karen and Erin in Region 8 about this a few weeks ago, and
If there is another call on this, we would be

happy to join.




Thanks,
Erin

From: Kaiser, Russell

Sent: Monday, December 01, 2014 7:42 AM

To: Hamilton, Karen; Downing, Donna; Christensen, Damaris

Cc: Flannery-Keith, Erin; Goodin, John

Subject: RE: Question on waste treatment exclusion and jurisdiction of adjacent wetlands.

ex. b5 - deliberative
Karen,

Yes, | agree that we should talk... | know donna is in training tues-thur and on cdo today. Friday would work for me but | will need donna to weigh in...

I am not surprised by corps position below — in the past, it has been interpreted that a WTE could not sever jurisdiction with the upstream waters and | have

—

| look forward to learning more about the specifics of the case...

Note that | have also included Erin on the chain as she was a WD ORISE on the jurisdiction team and currently works with the WTE in Brian Frazer’s office... Thus, |
would be very interested to hear her thoughts on the case as well...

Thanks!
Happy Holidays!!!

Russell L. Kaiser

Chief, Wetlands & Aquatic Resources Regulatory Branch
1301 Constitution Ave., N.W.

Room 7217M West Bldg.

Washington, DC 20004

P: 202.566.0963



From: Hamilton, Karen

Sent: Wednesday, November 26, 2014 1:54 PM

To: Kaiser, Russell; Downing, Donna; Christensen, Damaris

Subject: Question on waste treatment exclusion and jurisdiction of adjacent wetlands. ex. b5 - deliberative

Hi all
We have been working with the Corps on a JD for wetlands at the Climax Molybdenum Mine near Leadville, CO.

| know you all are overwhelmed with WOUS but if we could have 20-30 mins to talk through this with you and how to put it in writing for the Corps, given the
expected appeal and lawsuit, it would be great. We will be meeting with the Corps again on the 17th of December.

Thanks and Happy Thanksgiving!
Kawrewv

Karen Hamilton

Chief, Aquatic Resource Protection and Accountability Unit
US Environmental Protection Agency Region 8

1595 Wynkoop St.

Denver, CO 80202

3033126236

Protect our Nation's waters



From: Perkins, Erin

Sent: Wednesday, November 26, 2014 7:52 AM

To: Hamilton, Karen

Subject: RE: Please articulate what we need the program to answer on climax

Hi —
I ex. b5 - deliberative

We need to find out from HQ (Russ/Donna and OGC) whether

If you could contact Russ and Donna and let them know that we need to get an answer to that question, | can get in touch with OGC. If Russ and Donna are available
while you’re out next week, | can talk with them if they have time and you are OK with me talking with them w/o you...

We also need to know whether they will be OK with us opining on this in writing and in what format. _

Thanks!

Erin

From: Hamilton, Karen

Sent: Tuesday, November 25, 2014 2:47 PM
To: Perkins, Erin

Subject: Please articulate what we need the program to answer on climax

And I'll get it going.
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.Climax Molybdenum

A Freeport-McMoRan Company

U OSEIGIIMEEUIY,

= Climax intends to expand its McNulty Overburden Storage
Facility (OSF), and expects to apply for Section 404 permit;
Climax submitted information to the Corps to receive a
jurisdictional determination in the McNulty Gulch area

= The focus of this meeting is to discuss Climax’s view that
certain water features in this area are part of the exempt
waste treatment system at the mine, which has been
established by Climax’s NPDES/CDPS permits and meets
the requirements of the Ore Mining and Dressing Effluent
Limitation Guidelines

= The waters also do not have a significant nexus to
traditionally navigable waters, but we do not intend to
focus on this discussion at this meeting
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Colorado Operations:
« Climax Mine and Mill

« Henderson Mine
« Henderson Mill
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A Freeport-McMoRan Company

Glmaxamime.

Located 13 miles north of
Leadville, Colorado at
11,318 foot Fremont Pass
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ClIIaXa eSS ETIIISIOY

1879 - Charles Senter staked claims

1895 - Mineral identified as molybdenite

1918 - Climax Molybdenum Company formed

During WWII supplied the huge Allied molybdenum demand
Became the world’s largest underground mine

Converted to an open-pit operation

Over 500 million tons mined
1.9 billion Ibs. Mo produced

2013 reserves
- 208 million tons at 0.161% Mo
- 603 million pounds recoverable






. Climax \olybdenum

A Freeport-McMoRan Company

WinteraGeliiiax:

275 inches of snow on average and over 420 inches during the winter of 2010-2011 -





DriversyorWaleraineatnent

= Location

- Sitting on top of Continental Divide at
the headwaters of East Fork Arkansas
River, East Fork Eagle River, and
Tenmile Creek

= Annual snowfall
- Average 275 inches

= Water treatment numbers

- 10,000 GPM process water (recycled) to
mill

- 1,000 to 14,000 GPM treated mine
drainage

- Over 100,000 GPM clean water diverted
offsite at peak runoff






riversiorvaterdreanment:

= Climatic conditions

= Acid rock drainage (ARD) due to oxidation of pyrite (FeS,)
exposed to stormwater throughout the mine is a primary
driver for water treatment at Climax

- This oxidation produces low pH water, which then mobilizes
other metals within the rock

- Major metals in Climax drainage are manganese, aluminum, and
iron; minor metals are zinc and copper

= Metals removal will be described in more detail
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. Climax Volybdenum EXPANDING RESOURCES

OrEImgandrESSITGICILCHOIY A

= Final rule initially adopted in 1978, modified in 1982

= Development document—October 1975

- Focuses on mine as a whole, not specific process, based
on acknowledgement that mining has water quality
concerns and generates wastewater substantially
different than other manufacturing sectors, and water
can come in contact with pollutants throughout a mine

- Topography and climatic patterns are significant factors
in wastewater generation and treatment needs

- Collection and treatment prior to discharge is the
solution to this exposure

11
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A Freeport -MecMoRan Companv,

eI IIdINESSITIGACILEGOLY AN
ELGS, i

= February 9, 1979 EPA Clarification (44 Fed Reg 7954)

- “Under the regulations, mine drainage is intended
to include all water which contacts an “active
mining area” and which naturally flows into a “point
source”—that is, a discernible, confined and
discrete conveyance—or is collected in or
channeled or diverted to, a point source as a result
of acts of the mine operator.”

12
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A Freeport -MecMoRan Companv,

ENIINIGadDIESSIIGGCILEG Oy,
AOS

= Development document—May 1982: “Mine” includes all land and
property used for mining purposes subject to CWA requirements,
including effluent limits

- Acknowledges the need for a system to treat water based on
run on control outside of mine and mine water within mine

- “In the case of mine water, the operator often has little control
over the volume of water generated except for diversions of
runoff from surface mine areas”

- "Diversion of water around a mine site to prevent its contact with
possible pollution forming materials is an effective and widely
applied control technique”

- Identifies the treatment system at the Climax mine for mine
drainage and mill water, noting that “extensive runoff diversion
works have been installed to reduce spring discharge volume,”
and recognizes that the active mining area subject to the ELGs is
everything below the diversion works

13
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A Freeport-McMoRan Company

OresMimg andiDreEssingiCIEGOIYELGS . .

= Effluent limitations at 40 CFR Part 440: Defined by precipitation,
evaporation and drainage area contributing surface runoffto the
treatment facility

= Conclusion:

- At Climax, we have run on control through the interceptor
system, which limits the amount of drainage onto the site that
comes in contact with the mine

- The drainage area that contributes surface runoff into
Climax’s waste treatment system is a function of the
interceptors, mine facility locations and the natural hydrologic
divide

- Water cannot be both mine drainage under the ELG and
waters of the U.S.

14





A ClimaxMo/ybdenum EXPANDING RESOURCES

——— ol _,J.—l 717 j_f:‘._f.‘jfj Y=

= QOriginal individual NPDES permit issued by U.S. EPA on December
31, 1974

- Required construction, operation, and maintenance of east and west
interceptor canals as well as other canals and diversion structures at
the mine to ensure compliance with effluent limitations

- Included compliance schedule for construction of interceptors and
other diversions (Section I.B.1.) and achievement of effluent
limitations (Section I.B.2 and III.A.)

- The required interceptor canal system was to be constructed,
operated and maintained to divert clean runoff around the mine site

- These interceptors form the boundary of the waste treatment system,
which were located to accommodate approved Climax mine plan

15





Climax CWA Permitting

1974 Permit

= “Disturbed areas” from which water needs to be managed and
treated is defined broadly as including but not limited to:

= Qverburden removal or deposit areas
= QOre stockpile areas

= Milling and auxiliary facilities

= Tailing deposition areas

= All other non-public areas or facilities, are part of the
“disturbed area” at the mine, to be managed and treated so
that effluent limitations are met at the outfall

= Disturbed areas were defined in relation to Climax’s mine plan

16
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A Freeport-McMoRan Company

GIIIaXeCVVANCETIITIOINTY,
L)l Bl

Receiving water is identified as "East Fork, Tenmile Creek”

Water balance and other studies required to allow
compliance with effluent limitations at the outfall (Part
II1.A)

Compliance schedule for effluent limitations (I.B.)

Samples for monitoring and effluent limitations required to
be taken at nearest point downstream from final seepage
and lateral drain collection pond and upstream from
undisturbed areas or admixture with receiving stream
(II1.G.).

Flow compliance point located at the Parshall Flume (II1.G)

17
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A Freeport-McMoRan Company

= Original design of the system by the EPA was to make sure the
operational area was contained, and all activities that might
generate discharge or runoff in that area had the opportunity to
go to treatment.

= Area outside of that would also be regulated for run on control
but not in the same way.

= EPA intentionally established a two part system recognizing the
potential for pollutants to be in all water bodies within the
"disturbed" area, and therefore the need to contain that area.

= The contained area is all process and treatment systems. This is
also seen in the approach for the effluent guideline.

18
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S Gl GWANPELItING
SUDSeHUERPENILS

= Climax has maintained individual NPDES/CDPS permit
coverage since December 31, 1974

- Timely renewals of the NPDES permit have been issued by
CDPHE (which obtained delegation to administer the Clean
Water Act's NPDES Program) six times, including most
recently in 2013.

- The scope and design of the waste treatment system as
originally required in the 1974 NPDES permit has stayed
intact through all subsequent CWA permits, and many

improvements have occurred to ensure reliable treatment of
all mine water

19
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SECHOINAUZPELIIEHITGRAPPIOTGITANS
slrrentPermit "

= Since the interceptors were constructed, Climax has
collected and treated all the water that flows within
and below the interceptor ditches as mine drainage

= Merged flows from the interceptor channels and
waste treatment systems constitute the discharge at
Outfall 001 (technology limitations apply before
merged flows)

= Qutfall 001 “serves as the compliance point for all
applicable state and federal regulations for the mine
as a whole...” (Rationale, VII.D, Stormwater)

20
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MIGCINUITLY2GUIGH,

= Description of McNulty Gulch Waste Treatment

- The northern portion of McNulty Gulch flows to the east interceptor;
Climax is not taking the position that the northern portion of McNulty
Gulch is part of the waste treatment system.

- Shortly after construction of the east interceptor in 1973-1975,
preparatory work was initiated in the southern portion of McNulty
Gulch for placement of the McNulty overburden stockpile (OSF),
where overburden material was placed in approximately 1977 through
approximately 1983

- The southern portion of McNulty Gulch was initially diverted to either
the east interceptor or waste treatment system, but by 1983 it was
permanently engineered (using the east interceptor and a natural
topographic divide) to flow into the waste treatment system at the
mine in accordance with the 1974 NPDES permit and subsequent
CWA permits

24
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ArEa oI DN-0GUS
MGIVUILaGUIGH

The southern portion of McNulty Gulch became a “disturbed area”
under the permit following construction of the OSF and engineered
conveyance of flow from this area

In 1985, CDPHE issued an NOV for “non-snowmelt bypasses”
caused in part by the prior introduction of the southern portion of
McNulty Gulch into the waste treatment system

The NOV was resolved in 1986 by Stipulation and included
requirements to complete upgrades to the treatment system to
accommodate increased flow from mine drainage sources including
the southern portion of McNulty Gulch

These developments further support that the southern portion of
McNulty Gulch is an integral part of Climax’s waste treatment
system and is a source of mine drainage recognized under the
CWA NPDES/CDPS permits and the ELGs applicable to copper ore
mining and dressing facilities

25





Climax Waste Treatment System Upgrades -
Chronology 4

= 1974-76 - Site-wide interceptor canal system installed pursuant to
original NPDES permit to separate impacted from non-impacted water in
order to meet the requirements of the Clean Water Act - area within
interceptors creates boundary of waste treatment system

= 1977 - First generation water treatment plant installed to comply with
effluent limits in initial NPDES permit

= 1979 - Implemented in-pond lime treatment in Mayflower TSF to increase
treatment discharge capacity

= 1987 —Upgrades to treatment system to eliminate non-snowmelt
bypasses and accommodate increased flow

26
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= 1998 - Two stage lime treatment implemented w/ Stage 1 in Tenmile TSF
and Stage 2 in Mayflower TSF to improve metals removal and increased
lime utilization

= 2005 - Decision to construct Sludge Densification Plant (SDP)
- $23 million water treatment upgrade project
- SDP dedicated to Stage 1 treatment (remove 75% of metals)

- New pipelines and pump stations constructed to route 5 main
impacted flows to SDP

= 2007 - SDP started and successfully met all targets
- 3,500 GPM average annual flow, 6,900 GPM peak flow
- Water quality at discharge to Tenmile Creek improved
- Mayflower Pond continued as Stage 2 with better pH control

27
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A Freeport-McMoRan Company

CIIIaXaVVadStENTEIUIIENLSYSIENNUPYIIUES;
Crlrddlde) /

= 2011 - Feasibility design completed for Property Discharge Water
Treatment Plant (PDWTP)

- State of the art HDS design with extensive redundancy to
assure compliance

- Barge pump system required to feed plant
= 2012 - PDWTP construction begins
= 2014 - Hydraulic/chemical commissioning and start up
= 2014 - Use of Mayflower TSF for Stage 2 treatment discontinued

= All of these designh upgrades have been made based on the
requirement that Climax collect and treat all water that falls and is
collected below the interceptors as mine drainage

28
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A Freeport-McMoRan Company

Interceptor canal systems to divert clean run-on and form
boundary of waste treatment system

Water is extensively manipulated and site hydrology significantly
altered to ensure drainage is collected and treated

Continual tracking and water balance for process use, maintain
pond elevations, and water rights
Water storage in tailings storage facilities (TSFs) and Robinson
Lake

Capture/store precipitation
Treatment of mine drainage for process water and/or release to
Tenmile drainage basin (NPDES/CDPS Permit)

Sludge Densification Plant (SDP) Stage 1

Property Discharge Water Treatment Plant (PDWTP)

29
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= 14,000 GPM peak capacity

= Replaces Stage 2 metals removal
previously accomplished with
Mayflower TSF
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WAaSLENETUIENRSYSUEN

= Waste treatment systems, including treatment
ponds or lagoons designed to meet the requirements
of [the federal Clean Water Act ("CWA")] (other than
cooling ponds as defined in 40 CFR 423.11(m) which
also meet the criteria of this definition) are not
waters of the United States.

- This exemption has no limitation to either man-made or
engineered features, or fragments or incomplete aspects of a
system such as components that carry waste laden water.

- The waste treatment system cannot be redefined for purposes
of 404

32
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AVaapIESREGUIGLOIYIMILENIISIOTINYISIERNS.
I EaUNENGSYSUEINEXCTIIPUOT w ke

= Prior determinations have limited relevance in light of the
CWA permits

= Prior determinations differ from Climax in that they are:

- Focused on discrete or simplistic waste treatment systems
that have single facilities or limited components (for example,
a single tailing pond or a valley fill with sediment pond)

- Focused on systems associated with 404 authorization (valley
fills or tailing ponds in creeks), but not CWA NPDES permits

- Focused on systems designed and constructed after the waste
treatment system exclusion was adopted
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= Section 404 of the CWA cannot have a different scope
and application than 402

= An agency authorization of a waste treatment system:

- (i) has the effect of changing the legal status of water
features that are part of the waste treatment system.

- (ii) does not have to explicitly say that it is creating a
“waste treatment system” or the exclusion is being
relied upon, so long as the record is clear
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= “[D]esignation of a portion of the waters of the U.S. as part
of a waste treatment system does not itself alter CWA
jurisdiction over any waters remaining upstream of
such system.”
- This statement supports that jurisdiction over waters

within or downstream of such system but upstream of
discharge point are in fact altered.

- At McNulty, there are no “upstream” waters, but only water in
disturbed areas under the CWA permit that are within or
downstream of the waste treatment system and from which
water is collected

- Waters are downstream of interceptors
- Waters are below natural hydrologic divide

- These waters do not perform an integral function or any
function for protection of a TNW in light of construction,
maintenance and operation of the waste treatment system

35





. Climax \olybdenum

A Freeport-McMoRan Company

= Climax maintains CDPS stormwater permit coverage
for certain areas outside of the interceptors described
In the original 1974 individual NPDES permit

= The waste treatment system as defined by the CDPS
permit— including drainage from McNulty overburden—
continues to be recognized by and incorporated In
Colorado Division of Reclamation, Mining and Safety
Reclamation Permit and Plan from 1977 forward
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= Water features in McNulty cannot be considered
independent from the waste treatment system:

- These waters cannot be subject to CWA Section 404
jurisdiction where they are within Section 402 authorization

- A contrary claim would be a departure from precedent and
inconsistent with the Effluent Limitation Guidelines governing
Climax, along with its NPDES and CDPS permits and their
corresponding lengthy permit history

- Climax has relied on the lengthy permit history and
requirements to make investments and design, operate and
maintain its waste treatment system

- These waters are not precluded from being impacted by
mining activities, and indeed are expected to be impacted
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NARRATIVE FOR
APPROVED JURISDICTIONAL DETERMINATION

CLIMAX MINE — McNULTY GULCH (SPK-2013-00045)

We have examined the characteristics of the tributaries and abutting, adjacent, and similarly situated
wetlands in the McNulty Gulch Study Area to determine whether the standards for jurisdiction
established under the current 2008 Revised Rapanos-Carabell guidance (“Rapanos guidance”) have been
met. The Rapanos guidance states that the agencies will assert jurisdiction over non-navigable
tributaries of Traditional Navigable Waters (TNWs) where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. Wetlands that are
adjacent to but that do not directly abut an RPW require a significant nexus evaluation. This significant
nexus evaluation combines, for analytical purposes, the tributary and all of its adjacent wetlands.
“Similarly situated” wetlands include all wetlands adjacent to the same tributary, both on-site and off-
site. Based on available information, there are approximately 60 acres of wetlands, springs, fens, and
streams within the approximately 375-acre study area. Aquatic features within the study area are
identified on the attached wetland delineation maps, Figures 1A and 1B. Flow paths through the study
area and Climax Mine waste treatment system are generally as depicted on the attached Climax
Molybdenum Water System Flow Map.

BASIS FOR JURISDICTIONAL DETERMINATION

All streams in the study area are RPWSs. Wetlands in the study area abut and/or are adjacent to these
RPWs. These RPWs are directly or indirectly tributary to Tenmile Creek (TMC). These tributary streams
are either:

(1) Part of the Mine’s Waste Treatment System (WTS) (i.e., the water treatment plant, including
specific treatment ponds, lagoons ditches, pipes, and other features designed to meet the requirements
of CWA) and, as such, are not waters of the United States (WOUS) pursuant to 33 CFR 328.3(a)(8); or

(2) Not part of the Mine’s WTS, and located upstream of or outside of (bypass) the WTS. These
streams are WOUS pursuant to 33 CFR 328.3(a) and applicable guidance. Waters and wetlands located
upstream of the WTS (i.e., WOUS) either flow through the WTS or flow around the WTS via the East
Interceptor Ditch (EID). Water that flows into the WTS is ultimately discharged through the Mine’s
process water discharge treatment plant (PDWTP) just upstream of the Mine’s permitted Outfall 001
into TMC. Water that flows to the EID is diverted around the WTS and into Clinton Reservoir, which
stores and supplies water for municipal and industrial uses for multiple public and private entities and is
itself navigable-in-fact. Water from Clinton Reservoir also flows to TMC in the vicinity of Outfall 001.
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Jurisdictional Determination

1. TMC, at Outfall 001 which is the point where water enters it from tributaries in the study area, is
a TNW pursuant to the Rapanos guidance. Some considerations for this determination are documented
in Corps File No. SPK-2007-01844.

2. Based on available information, including their current use, the following aquatic features are
part of the WTS and as such are not WOUS pursuant to 33 CFR 328.3(a)(8):

Tributaries and impoundments that are part of the Mine’s primary WTS include the features
labeled on the January 14, 2014, revised Wetland Delineation for McNulty Gulch Study Area, Figures
la and 1b, (Map) as PC-2, PC-3, PC-4, PC-5, PC-6, IC-24, and the unlabelled streams between PC-4, PC-5
and PC-6 flowing through wetland j-2 and the southeastern part of wetland j-1. These features are the
primary conduits of contaminated water from the bottom of the Overburden Stockpile Facility (OSF),
and were either designed and constructed, or are natural or channelized features currently being used,
to transport waste water from the OSF to the WTS and then into TMC. Based on available information,
the following features may also receive overflow contaminated water when the capacity is exceeded in
ditches PC-3 and/or PC-4 (i.e., during wetter than normal conditions): OW-4, the unlabelled stream
channel through wetlands I-5 and I-4 to OW-4 (main stem of McNulty Creek), PC-2; and the unlabelled
stream channel (south branch of McNulty Creek) flowing through the northern part of wetland j-1.
Water from OW-4 may then flow into the WTS and downstream to TMC. The flow regime for the latter
is not precisely known. Based on available information, including landscape position and infrastructure,
flows from OW-4 into the main WTS are not perennial or continuous, but may be intermittent.
However, based on their current use in either carrying or detaining contaminated water from the OSF,
all of the above listed features, including those listed on the attached spreadsheet as WTS under Waters
Type, are part of the WTS.

3. Based on available information, the following aquatic features are located upstream of the
Mine’s WTS and are WOUS pursuant to 33 CFR 328.3(a):

a. RPW perennial and intermittent tributaries and abutting and adjacent wetlands, including
springs, that do not carry waste water but flow to TMC through the Mine’s WTS, and are
either natural or channelized streams and/or wetlands which discharge directly or indirectly
into TMC. These tributaries and wetlands include the features listed as Relatively
Permanent Waters (RPW), Wetlands directly abutting RPWs that flow directly or indirectly
into TNWs (RPWWD), and Wetlands adjacent to RPWs that flow directly or indirectly into
TNWs (RPWWN). Even though the WTS itself is not a WOUS, it still provides a hydrologic
connection for other WOUS, consistent with existing regulations and policy (2008 revised
Rapanos guidance, p. 12). Many of the tributary streams on the site are located within
mapped wetlands and were not separately mapped or labeled on the current wetland
delineation mapping. Most of the wetlands on the site are either abutting or adjacent to
such tributaries as well as other tributaries which are specifically labeled. Water from some
of these tributaries flows through the WTS and/or Mine process water areas and ultimately
into TMC. Wetlands on the site which fit into this category are identified on the attached
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spreadsheet as RPWWD or RPWWN under Waters Type and via WTS under Local
Waterways.

RPW perennial and intermittent tributaries and wetlands, including springs, that flow to
the EID, do not carry waste water, and are routed around the WTS. A majority of the
water from these aquatic features either flows via natural or channelized drainages, or via
the McNulty Gulch Surface Water Interceptor (MGSWI), which discharges to other RPWs,
including IC-27, and then to the EID into Clinton Reservoir and TMC. Surface water and
shallow ground water flow from these features that is not captured by the MGSWI
discharges to the EID after flowing through other downstream RPWs and wetlands. The EID
carries fresh (non-waste) water to Clinton Reservoir. Water from Clinton Reservoir is
discharged to TMC near Outfall 001 and the downstream terminus of the Mine property.
These RPWs and wetlands include the features listed on the attached spreadsheet as RPW,
RPWWD or RPWWN under Waters Type and not via WTS under Local Waterway.
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SIGNIFICANT NEXUS RATIONALE

A. Wetlands adjacent to RPW tributaries that are upstream of the WTS and flow through the

WTS. Each RPW tributary, in combination with all of its abutting, adjacent, and similarly situated
wetlands, has more than a speculative or insubstantial effect on the physical, chemical, and/or
biological integrity of Tenmile Creek (TMC) based on the following:

1. Physical -- Consideration of hydrologic factors.

a.

A review of the 30-year (1981-2010) combined data from the Colorado SNOTEL Site
(485), which is located at 11,400 feet and about one mile from the McNulty Gulch
study area, demonstrates that the median annual snow water equivalent is 18.6
inches and the average annual precipitation accumulation is 27.3 inches. Due to the
high elevation (12,300 feet - 11,300 feet) and deep snow pack (average 275 inches
annual snow fall) within the study area, the snow pack lasts well into the summer
months, resulting in relatively large, seasonal peak flows and an elongated (> 3-
month) period of melting and stream flow in each of these tributaries to the
downstream TNW.

Each of the tributaries, in combination with all of their abutting, adjacent, and
similarly situated wetlands, contributes flows to the TNW TMC. The contributions
to base flows support commercial and recreational uses, including boating, in TMC,
as well as life history requirements of the aquatic, terrestrial, and avian species that
are present in TMC, wetlands and riparian areas.

The wetland delineation report submitted by Climax Mine acknowledges the
hydrologic connection and significant nexus between the “northern drainage” of the
study area, Clinton Reservoir, and TMC. However, based on field observations and
review of 5-foot contour maps of the study area, the topographic features or
manmade infrastructure in the “southern drainage” of the study area do not
“effectively separate and isolate all water impacted by mining”, nor does all of the
water on the south of the somewhat arbitrary “Surface Water Flow Divide” line flow
into the WTS as it suggests. Based on available information water from certain
wetlands and streams flows consistently with actual topographic relief. Certain
wetlands or tributary streams in the “southern drainage” area, particularly where
the area is at the same or higher elevation as the overburden stock pile, do not flow
only to the waste water treatment plant as the delineation map (Figure 1B)
suggests. Some surface water and/or shallow, near-surface ground water, including
snowmelt, flows from the area mapped as the southern drainage area to the
northern drainage area, either across the land surface, through interceptor ditches,
or as shallow ground water flow. For example, while wetland areas h, q, g and p, on
Figure 1A of the Wetland Delineation are shown as being bisected by the Divide,
water from these features actually flows downhill to channels IC-13 and IC-14, into
IC-12, and then into PC-7 and into Clinton Reservoir, not in two separate directions
as suggested. Similarly, water from Wetland E shown on Figure 1B of the Wetland
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Delineation flows downhill from the southern portion of this wetland into several
obvious drainage channels to the McNulty Gulch Surface Water Interceptor and to
the East Interceptor Ditch (EID), and then rejoins flows from the northern portion of
the same wetland to the EID. In addition, during large snow melt runoff events, the
Mine’s NPDES documentation discusses that flows from wetlands and other water
bodies may flow into the EID which bypasses the WTS and flows to Clinton
Reservoir, and/or into the East Tailings Delivery Line which delivers water to TMC
through the WTS.

d. Water from each of the tributaries, in combination with all of their wetlands in the
McNulty Gulch “southern drainage area” that is captured and treated within the
Climax WTS, contributes to the substantial discharge from the new Climax Process
Discharge Water Treatment Plant (PDWTP) into TMC. The design flow rate from the
PDWTP into TMC ranges between 12 cfs (5,386 GPM) and 31 cfs (13,914 GPM), and
flow rates in the TMC channel at this location can exceed 180 cfs under spring
runoff conditions (Bikis Water Consultants, December 22, 2011 letter; Corps File No.
SPK-2011-00907). The PDWTP, which will replace the existing Mayflower Tailing
Storage Facility, is scheduled to be operational by mid-2014.

2. Chemical.

a. Potential of tributaries to carry pollutants and flood waters to traditional
navigable waters, and maintenance of water quality in TNWs.

i. According to Climax Mine, there are 5-6 sources of Mine drainage water
within the Mine boundaries that flow through the WTS. The volume of
water varies seasonally and is split about evenly among those sources,
contributing approximately 1,000 to 14,000 gallons per minute (GPM) of
treated mine drainage that is discharged into TMC (Climax Mine, 15 April
2014 presentation). Therefore, assuming a conservative estimate of 1/6 of
the volume of treated Mine drainage water is from the McNulty Gulch study
area, the tributaries and all of their abutting, adjacent, and similarly situated
wetlands contribute flows in the range of 167 GPM (0.37 cfs) to 2,333 GPM
(5.2 cfs), providing substantial dilution of pollutants through the WTS before
being discharged into the TNW.

ii. The State of Colorado requires water quality monitoring downstream of the
study area, i.e., just below Outfall 001 and at the Frisco Bridge on TMC, in
order to determine if downstream water quality standards and uses are
being impacted by the Mine facility discharge. Given the volume of water
flowing from McNulty Gulch through the WTS, the tributaries in
combination with all abutting, adjacent, and similarly situated wetlands that
flow through the WTS have the capacity to carry pollutants and flood waters
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to the TNW TMC, requiring ongoing water quality monitoring in TMC
downstream of the Mine.

Water from the McNulty Gulch study area (i.e., the water from tributaries
and wetlands that flows through the WTS) is regulated under Colorado
Discharge Permit System (CDPS) and National Pollutant Discharge
Elimination System (NPDES) permits, and therefore must be collected and
treated before discharging into TMC. This demonstrates that the tributaries
and wetlands in the McNulty Gulch study area have more than an
insubstantial or speculative effect on the chemical integrity of the TNW
TMC. The tributaries, in combination with all abutting,adjacent, and
similarly situated wetlands, have the capacity to carry, remove or detain
pollutants and flood waters to TNWs. Based on observations in the field the
water flowing through the features identified as the primary WTS above was
visibly different from water flowing out of the other streams and wetlands
on the site. The waste water is very acidic and was clearly leaving oxidized,
metallic residue on the substrate in those channels. Water flowing out of
the streams not carrying waste was generally clearer. Water from the
wetlands and streams flowing into and through the WTS has a diluting
effect on the untreated waste water, minimizing some subsequent
treatment requirements.

b. Potential of wetlands to trap and filter pollutants or store flood waters.

On-site wetlands abutting and adjacent to each of the tributaries trap and
filter pollutants before they reach the WTS, augmenting WTS functions and
providing functions that the WTS does not provide, e.g., carbon and nutrient
cycling in the watershed. A majority of the wetlands in the study area are
densely vegetated with shrubs and emergent plants, which serve to trap
and filter pollutants. Therefore, the tributaries and abutting, adjacent, and
similarly situated wetlands measurably affect the delivery or removal of
nutrients to, and improve the water quality of, the TNW by functioning as
nutrient sources (e.g., dissolved organic carbon) and as sinks for nutrients
(e.g., organic carbon). The on-site tributaries and wetlands substantially
benefit the downstream TNW by serving important ecological functions that
the WTS does not provide, even though water eventually flows through the
WTS.

The abutting, adjacent, and similarly situated wetlands store flood water
and attenuate peak flows that can overwhelm the WTS' capacity and ability
to treat pollutants. Wetlands located in the lower elevations of the study
area, where slopes are gentler, store flood water when the capacity of the
tributary channels is exceeded. Wetlands in the study area are densely
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vegetated with shrubby and herbaceous vegetation, which slow the velocity
of over bank flows and attenuate peak flows.

3. Biological -- Provision of aquatic habitat that supports a traditional navigable water

a. Habitat and life cycle support functions for fish and other species, such as feeding,
nesting, spawning, or rearing young for species that are present in the TNW.

Each of the tributaries in the study area, in combination with all abutting,
adjacent, and similarly situated wetlands, provide feeding, nesting,
spawning, resting, or rearing habitat for organisms (e.g., mammals, birds,
insects, and plants) that occur in the TNW TMC ecosystem. These
organismes actively disperse over land by walking, flying, or floating, or are
passively dispersed by the wind or “hitch hiking”. Elk and deer prints and
scat were observed in the study area, apparently utilizing the wetland
vegetation as a food source, and the tributaries and wetland complexes as a
movement corridor from the higher elevations of the study area to the
habitat provided within the TMC corridor. Insects, including butterflies,
moths, midges, and mosquitoes, were observed during our site visits. The
wetland delineation report specifically mentions the presence of caddis fly
and midge larvae, which are critical components of the food web in the
downstream TNW and tributary streams and lakes. Such insects are an
important food source for birds, many of which are dependent on riparian
corridors such as TMC and on-site wetlands for some or all of their life
history.

Redoximorphic features observed in the hydric soils of the study area
wetlands are indicative of microbial activity. Microbial species provide
important life cycle support functions through the breakdown and transport
of organic compounds to the tributaries and ultimately to the TNW TMC
(Reddy and Delaune, 2008).

b. Capacity to carry nutrients or organic carbon that support downstream food webs.

Headwater streams, such as the tributaries in the study area, supply
downstream ecosystems with organic carbon in both dissolved and
particulate forms. The organic carbon is consumed by microbes that are in
turn consumed by animals higher in the food chain, supporting the food
web in a process known as the “microbial loop” (Meyer 1994). QOrganic
carbon supplied by the on-site wetlands and exported by the tributaries is
consumed by organisms in the downstream TNW TMC, which supports
metabolism and food webs in TMC.
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B. Wetlands adjacent to RPW tributaries that flow to Clinton Reservoir and the TNW TMC via the
EID. Each RPW tributary, in combination with all of its abutting, adjacent, and similarly situated

wetlands, has more than a speculative or insubstantial effect on the physical, chemical, and/or
biological integrity of the TNW TMC based on the following:

1. Physical -- Consideration of hydrologic factors.

a.

A review of the 30-year combined data from the Colorado SNOTEL Site (485), which
is located at 11,400 feet and about one mile from the McNulty Gulch study area,
demonstrates that the median annual snow water equivalent is 18.6 inches and the
average annual precipitation accumulation is 27.3 inches. Due to the high elevation
(12,300 feet - 11,300 feet) and deep snow pack (average 275 inches annual snow
fall) within the study area, the snow pack lasts well into the summer months,
resulting in relatively large, seasonal peak flows and an elongated (> 3-month)
period of melting and stream flow in each of these tributaries to the downstream
TNW.

Via the EID, water from each of the tributaries, in combination with their abutting,
adjacent, and similarly situated wetlands, flows to Clinton Reservoir, which is
navigable-in-fact and stores and supplies water for municipal and industrial uses for
multiple public and private entities. Water from Clinton Reservoir continues
through the EID and is discharged to TMC upstream of Outfall 001. According to the
2013 CDPS Fact Sheet, the flow at Outfall 001 is 220 million gallons per day. CDPS
documentation (2009 application) states that a “significant component” of the
Outfall 001 discharge is diverted runoff that does not enter the WTS but is
controlled primarily by the East and West Interceptor Ditches.

Each of the tributaries, in combination with all of their abutting, adjacent and
similarly situated wetlands, contributes substantial flows to the TNW TMC. The
contributions to base flows support commercial and recreational boating in TMC, as
well as life history requirements of the aquatic, terrestrial, and avian species that
are present in TMC, wetlands and riparian areas.

2. Chemical.

a.

Potential of tributaries to carry pollutants and flood waters to traditional
navigable waters, and maintenance of water quality in TNWSs.

i. Wetlands in the study area contain diverse microbial populations that have
adapted to hydrologic, physical, and chemical extremes (Reddy and
Delaune, 2008). Two microbial processes occur in wetlands when
compounds are transformed and move to receiving waters through surface
flow, overland flow, or shallow groundwater, i.e., the methylation and
transport of the bioaccumulating pollutant mercury, and the breakdown
and transport of organic compounds. Sulfate-reducing bacteria are
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primarily responsible for biological mercury methylation and thrive in
peatland aerobic/anaerobic conditions (Branfireun et al., 1999), such as the
fen wetlands located throughout the study area. Once created via microbial
processes, methylmercury can be transported through entrainment with
organic matter, and can move through near-surface and surface flows from
peat lands to downstream waters (Linqvist et al., 1991; Mierle and Ingram,
1991; Driscoll et al., 1995). Export of dissolved organic matter can have
potentially negative effects on downstream waters because contaminants,
such as methyl mercury and other trace metals, can be adsorbed to it
(Thurman, 1985; Driscoll et al., 1995).

Wetlands in the study area are primarily scrub-shrub wetlands dominated
by willows. These wetlands function as riparian wetlands because they are
abutting or adjacent to tributary streams. As discussed in the study by
Vidon, et al. (2010), wetlands in riparian areas remove dissolved nitrogen in
subsurface flowpaths that would otherwise flow into streams. Nitrogen
removal occurs via plant uptake and microbial transformations. Another
study has demonstrated that intact riparian wetlands decrease the amount
of dissolved inorganic nitrogen that finds it way from headwaters to larger,
downstream waterways (Triska et al., 2007). These areas are often
responsible for the removal of more than half of the nitrogen from surface
and shallow subsurface water transporting ammonium and nitrate (Vidon et
al., 2010).

b. Potential of wetlands to trap and filter pollutants or store flood waters.

On-site wetlands abutting, adjacent, and similarly situated to each of the
tributaries trap and filter pollutants before they reach TMC, acting as
sediment traps and providing carbon and nutrient cycling in the watershed.
Wetlands serve as depositional areas for sediment carried by overland flow
from erosion of adjacent uplands (Boto and Patrick, 1979; Whigham et al.,
1988). In the study area, sediment deposition in wetlands from upgradient
roads and other disturbed areas was observable. These wetlands were
keeping these sediments and nutrients from freely flowing downstream into
TMC. A majority of the wetlands in the study area are densely vegetated
with shrubs and emergent plants, which serve both as nutrient and carbon
sources and nutrient and pollutant filters. Therefore, the on-site tributaries
and abutting, adjacent, and similarly situated wetlands affect the delivery of
nutrients and pollutants to, and improve the water quality of, the TNW TMC
by functioning as nutrient sources (e.g., dissolved organic carbon), nutrient
sinks (e.g., organic carbon), and pollutant traps and filters.

Numerous studies document that wetlands help attenuate peak flows in
streams by storing water from both over land and over bank flows. The
Bullock and Acreman (2003) wetland literature review found that floodplain
wetlands reduced or delayed floods in 23 of 28 studies. The wetlands in the
study area are densely vegetated with shrubby and herbaceous vegetation,
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which function to slow the velocity of over bank flows and attenuate peak
flows. These functions help to moderate the discharge of peak flows into
TMC.

3. Biological -- Provision of aquatic habitat that supports a traditional navigable water

a. Habitat and life cycle support functions for fish and other species, such as feeding,
nesting, spawning, or rearing young for species that are present in the TNW.

Each of the tributaries in the study area, in combination with all abutting,
adjacent, and similarly situated wetlands, provide feeding, nesting,
spawning, or rearing habitat for organisms that occur in the TNW TMC (e.g.,
mammals, birds, insects, and plants) ecosystem. These organisms actively
disperse over land by walking, flying, or floating, or are passively dispersed
by the wind or “hitch hiking”. Elk and deer prints and scat were observed in
the study area, apparently utilizing the wetland vegetation as a food source,
and the tributaries and wetland complexes as a movement corridor from
the higher elevations of the study area to the habitat provided within the
TMC corridor. Insects, including butterflies, moths, midges, and
mosquitoes, were observed during our site visits, and the wetland
delineation report mentions the presence of caddis fly and midge larvae,
which are critical components of the food web in the TNW and tributary
streams and lakes. Insects are an important food source for birds, many of
which are dependent on riparian corridors such as TMC for some or all of
their life history.

Redoximorphic features observed in the hydric soils of the study area
wetlands are indicative of microbial activity. Microbial species provide
important life cycle support functions through the breakdown and transport
of organic compounds to the tributaries and ultimately to the TNW TMC
(Reddy and DelLaune, 2008).

b. Capacity to carry nutrients or organic carbon that support downstream food webs.
i.

Headwater streams, such as the tributaries in the study area, supply
downstream ecosystems with organic carbon in both dissolved and
particulate forms. The organic carbon is consumed by microbes that are in
turn consumed by animals higher in the food chain, supporting the food
web in a process known as the “microbial loop” (Meyer 1994). Organic
carbon supplied by the on-site wetlands and exported by the tributaries is
consumed by organisms in the downstream TNW TMC, which supports
metabolism and food webs in TMC.

10
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Sacramento District, Climax Molybdenum Mine - McNulty Gulch,
SPK-2013-00045

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: Colorado County/parish/borough: Summit City:
Center coordinates of site (lat/long in degree decimal format): Lat. 39.389420361384°, Long. -106.171874024678°
Universal Transverse Mercator: 13 399082.57 4360647.39
Name of nearest waterbody: McNulty Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Tenmile Creek
Name of watershed or Hydrologic Unit Code (HUC): Blue. Colorado., 14010002
X Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form:

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X] Office (Desk) Determination. Date:
X] Field Determination. Date(s): 21-22 August 2013

SECTION ll: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. [Required]
[] Waters subject to the ebb and flow of the tide.
[] waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

] TNWs, including territorial seas
[] Wetlands adjacent to TNWs
X Relatively permanent waters’ (RPWs) that flow directly or indirectly into TNWs
] Non-RPWs that flow directly or indirectly into TNWs
X] Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
X] Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
[] Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
X Impoundments of jurisdictional waters
[ Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 15,800 linear feet, 2+/- feet wide, and/or approx. 0.65 acres.
Wetlands: approximately 54.5 acres.

c. Limits (boundaries) of jurisdiction based on: 1987 Delineation Manual
Elevation of established OHWM (if known): Varies

2. Non-regulated waters/wetlands (check if applicable):3
X Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain: Approximately 5,474 linear feet (0.42 acre) of perennial and intermittent streams
and 0.59 acre of Open Water are part of the Waste Treatment System (WTS) and are not jurisdictional.
See attached Aquatic Resources Spreadsheet and JD narrative.

! Boxes checked below shall be supported by completing the appropriate sections in Section Ill below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

% Supporting documentation is presented in Section III.F.





SECTION Ill: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWSs. If the aquatic resource is a TNW,
complete Section Ill.A.1 and Section Ill.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IllLA.1 and 2 and Section Il.D.1.; otherwise, see Section IIl.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any,
and it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWSs), i.e. tributaries that typically flow year-round or have continuous flow at least
seasonally (e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic
resource is not a TNW, but has year-round (perennial) flow, skip to Section IIl.D.2. If the aquatic resource is a
wetland directly abutting a tributary with perennial flow, skip to Section IIl.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section Ill.B.1 for the tributary, Section Ill.B.2 for any onsite
wetlands, and Section IIl.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section I1l.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 810 acres
Drainage area: 810 acres
Average annual rainfall: 27.3 inches
Average annual snowfall: 275 inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
X Tributary flows through 2 tributaries before entering TNW.

Project waters are 2-5 river miles from TNW.

Project waters are 1 (or less) river miles from RPW.

Project waters are 2-5 aerial (straight) miles from TNW.
Project waters are 1 (or less) aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

“ Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and
in the arid West.
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Identify flow route to TNW?: The study area includes several branches and the main stem of McNulty
Creek which has been partially channelized, rerouted and/or impounded. Certain aquatic resources,
including branches of McNulty Creek are now part of the Mine’s WasteTreatment System (WTS).
Other aquatic resources on the site either flow through the WTS or into the East Interceptor Ditch
(EID) which diverts water around the WTS and to Clinton Reservoir (CR). Water from CR, which
stores and supplies water for municipal and industrial uses, flows to Tenmile Creek (TMC). See
attached JD narrative for additional description.

Tributary stream order, if known: second or first

(b) General Tributary Characteristics (check all that apply):
Tributary is: X Natural
X Artificial (man-made). Explain: some features are ditches which connect other
waters
X Manipulated (man-altered). Explain: some features have been channelized

Tributary properties with respect to top of bank (estimate):
Average width: 2 feet
Average depth: 1 feet
Average side slopes: 2:1.

Primary tributary substrate composition (check all that apply):

X silts [] sands [1 Concrete
X Cobbles Xl Gravel 1 Muck
Xl Bedrock X Vegetation. Type/% cover: mostly native hydrophytes

] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Relatively stable bed and banks
Presence of run/riffle/pool complexes. Explain: None

Tributary geometry: Relatively straight

Tributary gradient (approximate average slope): approx. 10-20 %

(c) FElow:
Tributary provides for: Perennial
Estimate average number of flow events in review arealyear: 20 (or greater)
Describe flow regime: Perennial and Intermittent
Other information on duration and volume: The majority of the flow in these tributaries occurs when the
snow is melting. However they are augmented by flows from rainfall and groundwater seepage from
springs and fens.

Surface flow is: Discrete and confined. Characteristics:

Subsurface flow: Yes. Explain findings: In some instances there is obvious subsurface flow which
daylights at discharge points (e.g., springs and fens) and there are some discontinuous streams
which have flowing water above and below mapped uplands.

[1 Dye (or other) test performed:

Tributary has (check all that apply):

X Bed and banks

X1 oHWM® (check all indicators that apply):
X clear, natural line impressed on the bank [] the presence of litter and debris
X changes in the character of soil X destruction of terrestrial vegetation
X shelving [ the presence of wrack line
[] vegetation matted down, bent, or absent X sediment sorting
[ leaf litter disturbed or washed away X scour
X sediment deposition X] multiple observed or predicted flow events
X water staining [X] abrupt change in plant community
] other (list):

X Discontinuous OHWM.’ Explain: In some cases within the same topographic break water goes

subsurface then reappears lower down.

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.qg., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Ibid.
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If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that
apply):
[1 High Tide Line indicated by: [] Mean High Water Mark indicated by:
[ oil or scum line along shore objects  [] survey to available datum;
[ fine shell or debris deposits (foreshore) ] physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types.
[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain: Water color is clear in tributaries located upstream of the WTS. Effluent in
tributaries that are part of the WTS is turquoise blue to milky, brownish-white in color and highly acidic.

Identify specific pollutants, if known: The Mine's NPDES Permit No. CO0000248 under the Colorado Discharge
Permit System includes monitoring requirements for pH, Zinc, Selenium, Cadmium, Chromium, Iron,
Manganese, Molybdenum, Mercury, Nickel, Boron, and Hydrogen Sulfide. For further discussion see
attached narrative.

(iv) Biological Characteristics. Channel supports (check all that apply):

X Riparian corridor. Characteristics (type, average width): Width of the riparian corridor varies from approx.
50'-200' wide in tributaries that flow through wetlands or have perennial stream flow. There is no
riparian corridor in segments of the intermittent streams that flow between wetlands or originate
upstream of wetlands. For further discussion see attached narrative.

X Wetland fringe. Characteristics: Wetland fringe occurs along many of the tributaries. Wetland types
include fens, palustrine emergent, and palustrine scrub-shrub.

X Habitat for:

[ Federally Listed species. Explain findings:

X Fish/spawn areas. Explain findings: Streams and wetlands within the study area produce nutrients ,
filter water and support biota and for downstream fisheries and spawning areas including Clinton
Reservoir and Ten Mile Creek.

[1 Other environmentally-sensitive species. Explain findings:

X Aquatic/wildlife diversity. Explain findings: See attached narrative.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(@) General Wetland Characteristics:
Properties:
Wetland size: approx. 54.5 acres
Wetland type. Explain: Fens, palustrine scrub-shrub, palustrine emergent
Wetland quality. Explain: Wetlands in the study area are headwater wetlands which provide a variety
of functions, as discussed in more detail in the attached narrative. In addition to the functions
described in the narrative, two wetland functional assessments were conducted by Climax Mine.
Those assessments found that functions performed to the highest degree are groundwater
discharge, wildlife habitat, and streambank stabilization, and other functions include flood
storage, water quality enhancement, and food chain support.
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Intermittent flow. Explain: In some cases there is perennial flow from the wetlands into the
tributaries or the feature is characterized as having open water. Generally the flow regime is
intermittent over a fairly long season.

Surface flow is: Discrete and confined
Characteristics:

Subsurface flow: Yes. Explain findings: water was observed flowing out of the ground into streams and
incised ditches and out of fens and springs.
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
X Directly abutting
X Not directly abutting
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X Discrete wetland hydrologic connection. Explain: Some wetlands abut tributaries, some are
neighboring, contiguous or bordering but not directly abutting. See attached spreadsheet for
detailed breakdown.

X Ecological connection. Explain: adjacent wetlands on the site are in very close or reasonable
proximity to non-TNW streams allowing for movement of animals which have aquatic life
stages to and from wetlands.

X] Separated by berm/barrier. Explain: In some cases wetlands and streams are impounded or have
been channelized creating minor berms which do not appear to preclude lateral movement of
surface or near-surface waterfrom the wetlands into the streams

(d) Proximity (Relationship) to TNW
Project wetlands are 2-5 river miles from TNW.
Project waters are 2-5 aerial (straight) miles from TNW.
Flow is from: Wetland to navigable waters.
Estimate approximate location of wetland as within the 2-year or less floodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain: Water color is generally clear in the wetland system.

Identify specific pollutants, if known: The features considered to be part of the WTS carry polluted runnoff
from the bottom of the overburden pile. The Mine's NPDES Permit No. CO0000248 under the Colorado
Discharge Permit System includes monitoring requirements for pH, Zinc, Selenium, Cadmium,
Chromium, Iron, Manganese, Molybdenum, Mercury, Nickel, Boron, and Hydrogen Sulfide. The other
streams and wetlands appear to be fairly free of pollutants.

(iii) Biological Characteristics. Wetland supports (check all that apply):
X Riparian buffer. Characteristics (type, average width): varies, depending on size of wetland
X Vegetation type/percent cover. Explain: herbaceous and scrub-shrub / approx. 80%-100% cover
X Habitat for:
[] Federally Listed species. Explain findings:
X Fish/spawn areas. Explain findings: see above and attached
[ Other environmentally-sensitive species. Explain findings:
X Aquatic/wildlife diversity. Explain findings: See descriptions in attached narrative.

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: 30 (or more)
Approximately 55 acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

See attached spreadsheet.

Summarize overall biological, chemical and physical functions being performed: See attached narrative.

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the
functions performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical,
physical, and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the
tributary, in combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on
the chemical, physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus
include, but are not limited to the volume, duration, and frequency of the flow of water in the tributary and its
proximity to a TNW, and the functions performed by the tributary and all its adjacent wetlands. It is not appropriate
to determine significant nexus based solely on any specific threshold of distance (e.g. between a tributary and its
adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside
of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:
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e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for
fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic
carbon that support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical,
or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section 11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent
wetlands, then go to Section I11.D: We have examined the characteristics of the tributaries and abutting, adjacent,
and similarly situated wetlands in the McNulty Gulch Study Area and determined that they have more than a
speculative or insubstantial effect on the chemical, physical, and/or biological integrity of the downstream
Tenmile Creek. See attached narrative for additional explanation of the significant nexus rationale.

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL THAT
APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNwWs: linear feet, wide, Or acres.
[] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

X Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: Certain tributaries have perennial flow based on information provided
by Climax Mine, field observations, and review of topo maps and aerial imagery.

X Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section I1l.B. Provide rationale indicating that
tributary flows seasonally: See attached narrative.

Provide estimates for jurisdictional waters in the review area (check all that apply):
X Tributary waters: 15,800 linear feet , average 2 wide.
[] other non-wetland waters: acres.
Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
[] waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus
with a TNW is jurisdictional. Data supporting this conclusion is provided at Section 1lI.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[] Tributary waters: linear feet, wide.
[] other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
X Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

X Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Information provided by Climax Mine, field observations, and review of topo
maps and aerial imagery.

8See Footnote # 3.
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X Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section I1.B and rationale in Section 111.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW: Information provided by Climax Mine, field observations,
precipitation data, and review of topo maps and aerial imagery.

Provide acreage estimates for jurisdictional wetlands in the review area: Total area of abutting and adjacent
wetlands is approximately 55 acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Xl Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section IlI.C.

Provide acreage estimates for jurisdictional wetlands in the review area: Total area of abutting and adjacent
wetlands is approximately 55 acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[] wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section IlI.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
X Demonstrate that impoundment was created from “waters of the U.S.,” or
] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY SUCH
WATERS (CHECK ALL THAT APPLY):*

] which are or could be used by interstate or foreign travelers for recreational or other purposes.
] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
] which are or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolated waters. Explain:

[] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):

[ Tributary waters: linear feet, wide.

[] other non-wetland waters: acres.
Identify type(s) of waters:

[J Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
[] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
[] waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
X Other: (explain, if not covered above): Certain waters identified in the attached spreadsheet and narrative are non-
juridictional, pursuant to 33 CFR 328.3(a)(8), because they are part of the Mine's waste treatment system.

® To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

% prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and
EPA HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.
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Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is
the MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture),
using best professional judgment (check all that apply):

[] Non-wetland waters (i.e., rivers, streams): linear feet, wide.
[] Lakes/ponds: acres.

[] Other non-wetland waters: acres. List type of aquatic resource:
[] Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

[] Non-wetland waters (i.e., rivers, streams): linear feet, wide.
[] Lakes/ponds: acres.

[] Other non-wetland waters: acres. List type of aquatic resource:
[] Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[X] Office concurs with data sheets/delineation report.
X] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas:
[X] USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: USGS 1:24K QUAD. CO-COPPER MOUNTAIN
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
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B. ADDITIONAL COMMENTS TO SUPPORT JD:

See attached spreadsheet and narrative.





		APPROVED JURISDICTIONAL DETERMINATION FORM

		U.S. Army Corps of Engineers

		SECTION I:  BACKGROUND INFORMATION
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McNulty Gulch — Narrative Description of Activities
April 2014

Around 1936, flows in the McNulty Gulch drainage were largely diverted for use in the milling
and mining process at the Climax mine, which severed them from Tenmile Creek. These
McNulty Gulch flows continued to be used at Climax until the construction of storm water
interceptor ditches (east and west) in 1973-74, which occurred as part of a significant mine
expansion. The interceptor ditches were installed as part of a planned water management system
to (i) intercept unimpacted storm water from areas above the interceptors and convey the water
around the mining operations into Tenmile Creek and (ii) create a water management and
treatment system at the mine to manage all water between the interceptors to flow to treatment,
with the treated water discharged from the system into Tenmile Creek pursuant to an NPDES
permit (No. CO-0000248 — this permit is still in existence).

Due to the construction of the east storm water interceptor ditch in 1973-74, flows from McNulty
Gulch were separated to allow the northern portion of the drainage to be routed through the east
storm water interceptor ditch to Clinton Reservoir, which eventually reports to Tenmile Creek.
However, flows from the remaining portion of the McNulty Gulch drainage (i.e., the southern
portion impacted by the developing waste rock stockpile) continued to be used for milling and
mining purposes or were routed directly into the wastewater treatment system at the mine. This
separation of flows has remained the normal circumstance at Climax until the present time.

Shortly after the construction of the storm water interceptor ditches in 1973-74, Climax
commenced preparatory work in the southern portion of the McNulty Gulch drainage for
placement of the McNulty overburden stockpile facility (OSF). The preparatory work included
logging, topsoil removal, and other related activities. Climax began placing overburden in the
prepared area in approximately 1977 and continued active placement until approximately 1983.
All of these activities occurred within the southern portion of the McNulty Gulch drainage which
was designed to convey water into the mine’s wastewater treatment system.

In the summer of 1994, Climax installed a pipeline and drain system on the far eastern side of the
southern portion of the McNulty Gulch drainage to convey flows from that discrete part of the
drainage into the east storm water interceptor ditch. In 1994-96, Climax constructed an
additional interceptor ditch known as the McNulty DSM Interceptor to the west of the McNulty
OSF. The purpose of the interceptor was to allow for more direct conveyance of water from the
toe of the OSF into treatment. However, the original McNulty Gulch drainage located just north
of the McNulty DSM Interceptor continued to be used to convey impacted runoff from the OSF
into the treatment system at the mine. Lastly, Climax conducted work in 2006-07 along the toe
of McNulty OSF, including topsoil removal, regrading portions of the OSF, and improving
drainage along the toe of the OSF for water treatment.







